The respondent filed a  response to the  request  for  tem-
porary reinstatement  on  January   28,   1986,   and  requested a
hearing  pursuant  to the Court's   decision  in  Southern  Ohio
Coal Company,   et al.f  v.   Donovan  et al. ,   774   F.2d  693
(6th Cir.   1985).     A hearing  was   convened in  Muskogee,
Oklahoma,   on  February 5,   1986,  and the  parties  appeared and
participated fully therein.

Issue

The  issue  presented in   this   proceeding   is  whether  or  not
the  complainant  is  entitled  to temporary reintatement pending
the  adjudication of the merits  of  his  claim  that  he   was  unlaw-
fully discharged for  making  safety  complaints  to  mine
management.

MSHA's  Testimony  and Evidence

Complainant Johnnie Lee Jackson testified  that   he was
discharged by the respondent on  September  9,   1985.     At  the
time of  his  discharge he was employed  as  a  D-10  bulldozer
operator,   and  he had been employed  by  the  respondent  for
4-1/2 years.     He  stated that he  had operated the  bulldozer
for  approximately a year and a half  and that he  has  10  years
of  experience  as a bulldozer  operator   (Tr.   25-26).

Mr,   Jackson stated that he   believed he  was  discharged
because  the  respondent wanted  to  get rid of  him for  making
safety complaints  about his  bulldozer.     He  stated that he  was
discharged by mine superintendent Ronald Sisney,   and  he
asserted that Mr,   sisney gave him no reason  for  the  discharge,
Mr.   Sisney simply told him that  Robert  Turner,   the  mine  owner
told him to  fire  him and that  if   he  didn't,   Mr.   Turner  would
fire Mr.  Sisney  (Tr.   27-28).

Mr.   Jackson stated that immediately prior  to  his  dis-
charge the  left  wall  of  the  rock overburden  which  had been
shot  caved  in  on  his  bulldozer  and  came through the   door  of
his  machine.     He was  in  the  process of   "slot  pushing"   the
overburden  with  his machine.     The overburden  was  being pushed
into the pit and he was  pushing   or  cutting   22   foot  wide  cuts
while taking  the  overburden   down  to the  coal   layer.     He
described the procedure and  the  work being  performed  immedi-
ately  prior  to the accident.

Mr.   Jackson stated that after  the  material   caved  in  on
his  machine  he  had to climb  over  the rock  in   order   to get  out
of  his  machine.     After getting out  of   his  machine,   he waited
for approximately 10 minutes,  and mine operator  Robert Turner
was  the  first person  to appear at  the  scene   (Tr.   29-36).

369is
